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THE COLOMBIAN TREATY: ITS LEGAL 
AND MORAL ASPECTS 



It was in 1902 that it became certain the French Company- 
could not finish the Panama Canal and thus fulfill its obliga- 
tions to the Republic of Colombia. It was equally clear that 
the work could and should be done only by the Government 
of the United States ; and the Congress of the United States, 
sharing this view, recommended the Panama route. But in 
order that the United States might build the Canal, it was 
absolutely necessary that they should obtain from Colombia, 
by treaty, a formal concession and the transfer of the rights 
under which the French Company was acting. In the con- 
cession granted by Colombia to the French Company there 
was a clause (Article 21) expressly forbidding the company 
to transfer its rights to any foreign Government under pen- 
alty of forfeiture. 

Such being the situation, a treaty was framed by Presi- 
dent Roosevelt's administration, and was signed in Wash- 
ington on January 22, 1903, by Mr. Herran, Colombian Min- 
ister, and Mr. Hay, then Secretary of State. By this treaty 
the United States was to acquire the exclusive right for the 
term of one hundred years, renewable, to excavate, construct 
and maintain, operate, control and protect the Maritime 
Canal ; and the New French Canal Company was authorized 
to sell and transfer to the United States all its rights, privi- 
leges and concessions. 

By Article 3, however, it was further provided that " to 
enable the United States to exercise these rights and privi- 
leges," the Republic of Colombia should grant to the United 
States " the use and control for the term of one hundred 
years of a zone of territory along the route of the Canal to 
be constructed, five kilometers in width on either side there- 
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of," and also the use and occupation of the Islands of Perico, 
Flamenco, Naos and Culebra. 

This stipulation, in the form in which it stood, created 
grave difficulties in Colombia; for, being generally inter- 
preted as a relinquishment of Colombian sovereignty over 
the proposed zone, it ran counter to the constitutional law 
and the traditional organization of the Republic, which for- 
bade the relinquishment of the nation's jurisdiction over its 
own territory. 1 In spite of this fact, President Marroquin 
used all his influence to have the Hay-Herran Treaty passed 
by the Colombian Senate, but his efforts were fruitless, for 
public opinion was strongly adverse, and a large majority 
of Senators stood for the constitutional objection. The 
American Minister at Bogota, Mr. Beaupre, kept the Depart- 
ment of State frequently informed by wire, and the perusal 
of his cables gives a clear idea of the situation :" 

Without question public opinion is strongly against the ratifica- 
tion. ... It has been generally thought that the Government 
would be able to control the elections and that the members returned 
would be favorable to the Administration's view on the Canal ques- 
tion, but there has been serious disappointment. Prominent and 
able members of the National Party opposed to the Marroquin ad- 
ministration and to the Canal Convention have been elected. 

Again, on July 2, the President had a meeting of Senators at the 
Palace yesterday, urging the necessity of the ratification of the 
treaty. Heated discussion ensued, the majority declaring in opposi- 
tion to the treaty. 

After a long discussion the Colombian Senate refused to 
approve the Hay-Herran Treaty in the form in which it 
stood, both on constitutional and sentimental grounds such 
as no nation can disavow. 

One cause of deep and general feeling was a telegram 
from Mr. Hay to the American Minister at Bogota, read in 
the Senate's secret session of July 4, 1903, which said: 

Washington, June 9th. 

The Colombian Government apparently does not appreciate the 

gravity of the situation. ... If Colombia should now reject the 

treaty, or unduly delay its ratification, the friendly understanding 

between the two countries would be so seriously compromised that 



1 Law No. 2, 1886, expressly declares : " Land ownership in Colombia can- 
not be transferred to foreign Governments." 

' Diplomatic History of the Panama Canal, Senate Document 474, 63d 
Congress, p. 379 and the following pages. 
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action might be taken by Congress next winter which every friend 
of Colombia would regret. 

A month later, while the treaty was being discussed in 
the Colombian Senate, the United States Minister at Bogota 
delivered to the Colombian Government this further unex- 
pected warning : 

Legation of the United States, 
Bogota, August 5, 1903. 
His Excellency Dr. Luis Carlos Rico, Minister of Foreign Affairs of 
the Republic of Colombia. 
I may say that the antecedent circumstances of the whole nego- 
tiation of the Canal treaty, from official information in the hands 
of my Government, are of such a nature as to fully warrant the 
United States in considering any modification whatever of the terms 
of the treaty as practically a breach of faith on the part of the Gov- 
ernment of Colombia, such as may involve the gravest complications 
in the friendly relations which have hitherto existed between the 
two countries. 

These were undoubtedly most unhappy ways to win the 
good will of an independent legislative body. And it is not 
strange that, immediately after the delivery of the second 
warning, the Colombian Senate, confronted with the threat- 
ening demand that it abandon all legal rights and constitu- 
tional objections, felt that the country's honor and dignity 
were at stake, and unanimously refused to approve the 
treaty. It could not have done otherwise. 

It has been said by President Roosevelt, in his message 
December 7, 1903, that the Colombian Government really 
had absolute control over the situation, ' ' but did not choose 
to exercise this control." It has also been declared that 
President Marroquin " ruled as the supreme executive, leg- 
islative, civil and military authority in the so-called Republic 
of Colombia." (Mr. Root's speech, Chicago, February 22, 
1904.) 

These allegations are refuted by the statements of the 
United States Minister at Bogota, already quoted. Had 
President Marroquin been a dictator, he would have forced 
the treaty through. Because he was not a dictator, because 
there was a Senate free enough to oppose his will and power, 
the treaty was rejected. 

Subsequently, President Marroquin, feeling apprehen- 
sive for the future, sought a way to overcome the action of 
the Senate, and twice, first in August, 1903, and later on, 
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intimated that he was prepared to assume dictatorial pow- 
ers; and in consequence the American Minister, Mr. Beau- 
pre, cabled to the Department of State, on November 6th, 
that Marroquin's Government would 

declare martial law, and, by virtue of vested constitutional author- 
ity when public order is disturbed, will approve by decree the treaty, 
or, if the Government of the United States prefers, will call extra 
sessions of Congress, with new and friendly members, next May to 
approve the treaty. 

In truth, what difference could it have made to the United 
States to wait six months in order to obtain an absolutely 
solid and clean title from the sovereign owner of Panama? 
"What difference could six months have made in a work which 
would last for all time ? Twelve years have elapsed and the 
title is not yet clean, and Colombia's claims are as strong 
and valid as ever. 

In his address on the " Ethics of the Panama Question " 
before the Union League Club in Chicago, February 22, 1904, 
Mr. Root, speaking of the proposal made by Colombia, says : 

When these dispatches were received the die was not cast on the 
Isthmus. The United States had not recognized the new Republic 
of Panama. Colombia said : ' ' We will ratify the treaty ; we will 
ratify it by decree, or we will call a Congress selected for the pur- 
pose ... if you will preserve our integrity." Panama said: 
" Recognize our independence, and the treaty follows, of course, for 
the building of the Canal is our dearest hope." What was the duty 
of the United States toward the people of Panama and the dictator 
at Bogota? 

The duty? Let President Polk tell what the duty of the 
United States was in the face of the guaranty given by the 
United States to Colombia in the treaty of 1846. When 
President Polk presented the treaty to the Senate (Message 
of February 10, 1847 ) , he said : 

The guarantee of the sovereignty of New Granada (Colombia) 
over the Isthmus is a natural consequence of the guarantee of its 
neutrality, and there does not seem to be any other practicable mode 
of securing the neutrality of this territory. New Granada (Co- 
lombia) would not consent to yield up this Province in order that 
it might become a neutral state, and if it should, it is not sufficiently 
populous or wealthy to maintain an independent sovereignty. 

If Colombia would not consent to see Panama become 
neutral, still less could she have imagined that Panama 
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would one day be made independent of her through the forci- 
ble aid of the United States. 

And later on Secretary Seward, defining the meaning of 
the guaranty, emphatically declared: 

If the complete and absolute sovereignty and independence 
should ever be assailed by any power at home or abroad, the United 
States will be ready, co-operating with the Government (the Co- 
lombian Government) to defend them. 

The power " at home " was and could be no other than 
the provincial Government of Panama. 

But, in the face of such clear and honorable obligations, 
what happened? Within sixty hours after the revolutionary 
movement broke out in 1903, the then Government of the 
United States recognized the independence of Panama, 
hastened the framing of a treaty with her, and acquired from 
her the Zone of land through which the canal had to be 
dug. 

" I took the Isthmus," said ex-President Roosevelt — 
and In fact he did. 

Out of this " taking " of the Isthmus, notwithstanding 
solemn treaty pledges, have Colombia's claims against the 
United States arisen ; and that they stand on the firm ground 
of right and justice has been virtually recognized by three 
American administrations in their endeavors to make 
amends for the injury done to Colombia. A treaty was 
framed under Mr. Roosevelt's administration in 1909 
(Cortes-Root Treaty) ; later on Mr. Taft sent as his envoy 
to Bogota Mr. Dubois, who did his best to settle Colombia's 
grievances, and but for lack of time probably would have suc- 
ceeded ; and last, but certainly not least, there is the pending 
treaty offered as a fair and friendly token by the present 
Administration. 

Her unexpected dismemberment, by the " taking " of 
Panama, caused Colombia serious moral injuries, as well as 
great material loss, the most painful moral injury being the 
necessity of altering her time-honored national escutcheon, 
which came into existence with her independence more than 
a hundred years ago. The base of this escutcheon is formed 
by a representation of the Isthmus of Panama, which, now 
that the territory has been taken from her, must disappear. 
"What, we may ask, would be the feelings of the people of the 
United States if, with the avowed help of a foreign ruler, Old 
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Glory should be bereft of one of its stripes and the Great 
Seal be deprived of one of its thirteen original stars ? 

But, in spite of her humiliation and deep-seated griev- 
ance, Colombia has never for a moment claimed the right to 
act as judge in her own cause. On the contrary, she pro- 
posed, and has never ceased to ask, that the following simple 
points be submitted to the Permanent Court of Arbitration 
at The Hague : 

1. By the treaty of 1846 between the United States and. 
Colombia, the United States bound itself (Article 35) to guar- 
antee to New Granada (later Colombia) the right of sov- 
ereignty and property which New Granada had and pos- 
sessed over the territory of the Isthmus of Panama. 
President Roosevelt undertook to interpret this treaty by . 
saying that the guarantee of sovereignty was not opposed 
to Panama's establishment of her independence, even with 
the aid of the United States, granted under the semblance 
of maintaining order on the Isthmus. Colombia has con- 
strued, and still construes, the guarantee as being absolute, 
either as against a foreign nation or against an internal 
separatist movement; and has maintained, and still main- 
tains, that the preservation of order could never be used as 
a means or pretext for the subversion of Colombian sov- 
ereignty. 

2. On November 2, 1903, the Navy Department of the 
United States cabled to the commanders of the U. S. S. 
Marblehead and Boston, as follows : 

Proceed with all possible dispatch to Panama. . . . Maintain 
free and uninterrupted transit. If interruption is threatened by 
armed force occupy the line of railroad. Prevent landing of any 
armed force, either Government or insurgent, with hostile intent, at 
any point within 50 miles of Panama. . . . 

Government forces reported approaching the Isthmus in vessels. 
Prevent their landing if, in your judgment, landing would precipi- 
tate a conflict. 

(Signed) Darling, 

Acting. 

The movement for independence at Panama broke out 
November 3, 1903. The day before, November 2, the Ameri- 
can Government took measures to protect an independence 
which had not yet been proclaimed ; and, in accordance with 
'the now world-famous fifty-mile order, above quoted, forci- 



THE COLOMBIAN TREATY 61 

bly prevented Colombia from defending her own sovereignty 
over her own territory with her own forces. But for this 
order the insurrection would have been subdued within eight 
days, without even bringing the line of transit between Colon 
and Panama within the sphere of military operations. Cor 
lombia contends that on the strength of this order alone, 
even if there had been no treaty guarantee, she is entitled 
to ample redress for the " taking " of Panama. If these 
questions were submitted to The Hague Court, the latter 
would decide as to which party was right in its contentions, 
and would award indemnity or withhold it, in accordance 
with that decision. 

Colombia's request that her differences with the United 
States be submitted to arbitration has not been withdrawn. 
It is merely held in abeyance because the present Administra- 
tion suggested the possibility of settling the matter directly. 
Colombia assented to this proposal, and eventually joined in 
the conclusion of the present treaty, which is intended to put 
an end to a question which has made a deep and widespread 
impression, a question which has given rise to great misgiv- 
ings and distrust throughout Latin-America, and which, if 
not fairly settled, makes the profession of Pan- Americanism 
a jest. 

The treaty proposed by the American Minister and 
signed at Bogota, April 6, 1914, is still pending before the 
Senate of the United States. It clearly states that its aim 
is " to remove all misunderstandings growing out of the 
political events in Panama in November, 1903 ; to restore the 
cordial friendship that formerly characterized the relations 
between the two countries, and also to define and regulate 
their rights and interests in respect of the Interoceanie 
Canal." And in order to put at rest all differences and mis- 
understandings, the Oovernment of the United States ex- 
presses (t sincere regret that anything should have occurred 
to interrupt or to mar the relations of cordial friendship that 
have so long subsisted between the two nations." 

Opposition to the treaty has been cunningly fomented by 
calling this expression of regret over the disturbance of an 
old-time friendship, without any admission of wrongdoing, 
an *' apology." In this way prejudice has been created, 
sometimes craftily, sometimes heedlessly, against a noble 
and chivalrous act toward a weaker nation in deep distress ; 
an act, moreover, in harmony with international morality 
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and with precedents in which the United States has borne 
apart. 

In the treaty between the United States and Great Bri- 
tain of May 8, 1871, intended to put an end to the Alabama 
claims, Great Britain, animated with a like spirit, concurred 
with the United States in signing the following declaration : 

Art. 1. Whereas Her Britanic Majesty has authorized Her High 
Commissioners and Plenipotentiaries to express, in a friendly spirit, 
the regret felt by Her Majesty's Government for the escape, under 
whatever circumstances, of the Alabama and other vessels from Brit- 
ish ports, and for the depredations committed by those vessels. 

Were these healing words, which are in effect identical 
with those used in the treaty with Colombia, construed as 
an " apology " and a confession of wrong? By no means. 
They were merely an act of consolation — the outgiving, as 
was well said, of " a friendly spirit." Moreover, Great Bri- 
tain's situation was more precarious than the present posi- 
tion of the United States ; for, as the question of her liability 
and of the amount of indemnity to be paid were reserved 
for a tribunal of arbitration, an " apology," necessarily in- 
volving the implication of wrongdoing, would have been out 
of the question. In fact, neither in 1871 did Great Britain 
" apologize " to the United States, nor in 1914 did the 
United States " apologize " to Colombia. The expression 
of 1914 is in an especial sense but an act of kindness by a 
strong nation towards a weaker one — an act which exalts the 
strong and leaves no stain upon its character. 

So long as the pending treaty remains unapproved by the 
Senate of the United States, the rights of Colombia will 
weigh with all their might against the lawfulness of the title 
acquired by the United States from Panama ; and if redress 
should be deferred, Colombia will go on claiming her rights 
and demanding that the Supreme Tribunal of Nations sit- 
ting at The Hague be entrusted with the high mission of 
granting her international justice. 

Meanwhile, the realization of the lofty ideal of Pan- 
Americanism will remain an impossibility, and the efforts 
long made by far-sighted, practical statesmen to bring 
about the moral union of the American continents will have 
been fruitless. 

" Latin Amebican." 



